
D.A. Jeff Rosen introduces bill to send ‘next Brock Turner’ to prison
By Jessica Calefati, www.mercurynews.com, June 22nd, 2016
PALO ALTO — In response to a public outcry over the light sentence given to a former Stanford student-athlete convicted of sexual assault, Santa Clara County District Attorney Jeff Rosen Wednesday unveiled legislation that would toughen penalties for sexually assaulting an unconscious person — a crime that can now result in probation instead of prison.
The announcement came on the same day a new online poll showed strong support for recalling the judge who sentenced Brock Turner to county jail.
Currently, Rosen said at a news conference outside the Palo Alto courthouse where Turner’s trial was held, a prison sentence of three to eight years is mandatory for the rape or sexual assault of a conscious person by force. Sexually assaulting an unconscious person, he said, should not be treated less seriously.
“Why — under the law — is a sexual assault of an unconscious woman less terrible than that of a conscious woman?” Rosen asked. “Is it less degrading? Is it less traumatic?”
Rosen’s office wrote the legislation to eliminate the distinction and got Assemblyman Evan Low, D-Campbell, and Assemblyman Bill Dodd, D-Napa, to amend an existing measure, Assembly Bill 2888, with Rosen’s language. State Sen. Jerry Hill, D-San Mateo, is a co-author.
Rosen said the victim in the Turner case has gained sympathy from people around the world. But, he said, she deserves more than that. “Let’s give her a legacy that will send the next Brock Turner to prison,” Rosen said.
Turner was convicted in March of three felony counts for assaulting the victim, who was unconscious, outside a frat-house party: assault with intent to commit rape of an intoxicated woman, sexually penetrating an intoxicated person with a foreign object and sexually penetrating an unconscious person with a foreign object. The bill would apply to the latter two offenses, according to the district attorney’s office.
Santa Clara County Superior Court Judge Aaron Persky agreed with the probation department that there were “unusual circumstances” in the case that warranted jail time and probation — a finding that is allowed under the law. He imposed a six-month county jail sentence on Turner, who will be required to register as a sex offender for the rest of his life. Rosen’s office had argued for a six-year prison term.
“I fundamentally see a flaw in the law, which is that rape is being treated differently,” Low said. “It created ridiculous incentives for rapists to get their victims intoxicated so they could get off with a lighter sentence because the victim was too drunk to resist.”
But one feminist advocacy group that is backing the judge recall effort, UltraViolet, came out against Rosen’s bill on Wednesday, saying that the judge is the problem — not the state’s sentencing rules.
The mandatory-minimum sentencing proposal “is not only bad policy generally, but also the wrong solution for this case,” Nita Chaudhary, the organization’s co-founder, said in a statement.
Michele Dauber, a Stanford law professor who is heading the campaign to recall Persky in 2017, said, “Our focus remains the recall of Judge Persky as a result of his abuse of discretion in this case.”
Previously, two other Assembly members — Cristina Garcia, D-Bell Gardens, and Susan Eggman, D-Stockton, introduced legislation that would strengthen California’s definition of rape, aligning it with language used by the FBI and most other states.
Current state law narrowly defines rape as an “act of sexual intercourse” and classifies other types of forced sex acts as sexual assault. Assembly Bill 701 would redefine rape as penetration of the vagina or anus with any body part or object.
According to the new poll — done for Capitol Weekly by Claremont-based Sextant Strategies & Research —— 81 percent of Santa Clara County respondents believe Turner’s sentence was too lenient.
How Brock Turner Changed California's Rape Laws
By Matt Ford, October 1st, 2016
Governor Jerry Brown signs two new bills into law inspired by the Stanford rape case.
NEWS BRIEF California expanded its definition of rape and added new mandatory-minimum sentences for sexual assaults on Friday, five months after a judge’s lenient sentence for former Stanford swimmer Brock Turner sparked national outrage.
State legislators approved the two measures, Assembly Bills 701 and 2888, as part of a broader effort to reform how California’s criminal code handles sex-related crimes.
AB 2888 eliminates probation as an option for offenders whose victims are intoxicated or unconscious, while AB 701 expands the state’s definition of rape beyond the use or threat of physical force. The Los Angeles Times has more:
Currently under the law, those convicted of rape using additional physical force must serve prison time. But offenders, like Turner, convicted of sexually assaulting someone who is unconscious or incapable of giving consent because of intoxication, can receive a lesser sentence based on a judge’s discretion.
Rape has previously been defined as “an act of sexual intercourse" under certain conditions of force, duress or lack of consent. Other types of sexual assault, like penetration by a foreign object, were categorized as separate offenses.
In a statement announcing he had signed them into law, Governor Jerry Brown said he opposed adding new mandatory-minimum sentences in general. In this case, however, Brown justified his support for AB 2888 by noting it would bring “a measure of parity to sentencing for criminal acts that are substantially similar.”
A Santa Clara jury found Turner guilty on three counts of sexual assault in March for attacking an unconscious 23-year-old woman after a party on Stanford’s campus in 2015. Turner faced a maximum of 14 years in prison; prosecutors recommended six years.
In June, Santa Clara Superior Court Judge Aaron Persky instead sentenced Turner to six months in prison, plus three years of probation. The case rose to national prominence after BuzzFeed published the victim’s courtroom statement, in which she describes the emotional toll of the assault in haunting, extensive detail. A campaign now is underway to recall Persky; Turner was released three months early in August.
Brock Turner's Sentencing Revives Mandatory Minimums Debate
The effectiveness of mandatory minimums is up for debate. NPR's Scott Simon talks to retired federal judge and Harvard Law professor Nancy Gertner about the topic.
SCOTT SIMON, HOST:
Brock Turner was released from prison yesterday. He's the former Stanford student who was convicted of sexually assaulting an unconscious woman and sentenced to six months in prison. Many people found that sentence lenient. Lawmakers in California have now passed a bill to enforce a mandatory minimum prison sentence for anyone convicted of sexually assaulting a person who is unconscious or unable to give consent.
Now, this comes at a time when many judges and politicians on all sides of the spectrum have questioned mandatory minimum sentences, especially in drug cases. President Obama has called for an end to mandatory minimum sentences for nonviolent drug offenders. Nancy Gertner is a retired federal judge. She's now a law professor at Harvard and joins us from studios there. Professor, thanks so much for being with us.
NANCY GERTNER: Good to be here.
SIMON: As I don't have to tell you, a lot of judges have complained about mandatory minimums for years now. I made note of some words from Justice Anthony Kennedy who said in 2003 they take discretion away from trial judges. What's your experience been?
GERTNER: Well, they plainly do that. They plainly keep you from individualizing a sentence, from looking at the individual as an individual, even looking at the victim as an individual. And they - I had a professor once who described it this way - that discretion is hydraulic. When you take it away from the judge, it then oozes into other parts of the system, and it becomes the discretion of the prosecutor or the discretion of the police officer. And then that discretion is not accountable in open court, is oftentimes exercised in a discriminatory fashion when judges are discriminatory. You know that because it's exercised in a public setting. So we haven't eliminated discretion. We've just changed the sight of it.
SIMON: In your mind, is this an overreaction, passing a law because of the publicity over one case?
GERTNER: Well, I think it absolutely is an overreaction. One of the things we've learned in the era of mass incarceration is that we should be asking the question of what works, what works to deter, what works to prevent recidivism, that we shouldn't be passing laws out of outrage. We shouldn't be passing laws that sort of do nothing but express our spleen at the - at this particular event. There were ways of dealing with this that was not necessarily passing a law.
By the way, the other thing about mandatory minimums is that you wind up with a bidding war in the legislature. So now this is a mandatory minimum that applies to an unconscious victim. And so the next horrible crime would lead someone to say, well, if that's a mandatory minimum, than this one should be a mandatory minimum as well. And that's what led to the era of mass incarceration.
SIMON: At the same time, can you see why people are upset about this?
GERTNER: I can certainly see it. I was surprised at the sentence myself. I think it's a fair criticism of the judge, and there's a recall of that particular judge, which I have some problems with, but at least that outcry is having an outlet.
SIMON: Let me ask you a question that's drawn from the situation we're now seeing in Chicago with its terrible proliferation of homicides. A Chicago police superintendent has recently called for mandatory minimums for gun crimes, and the police department says that, unfortunately, there's a revolving door created of people who are incarcerated for just a few months or a couple of years come out and commit a crime all over again. And they're not even arguing that it would be a deterrent. What they're saying is we need to keep these folks off the street for 10 years, not two.
GERTNER: We've had the experience in the federal system with mandatory minimums for gun crimes, and it has not affected the rate of gun crimes on the street. We have had enhancements for gun crimes. I myself had to put people away for 10 or 15 years in certain cases with gun crimes. What you often see then is it simply takes people off the street for that period of time while others take their place.
In fact, in Boston, what I would see is that it would only mean then that younger offenders would be having guns with even less, you know, moral compass than the older offenders. There may well be a sentencing solution here, but it is complicated. And more and more onerous sentences and more and more onerous mandatory sentences haven't done the trick in the past 30 years. We should be looking at something else.
SIMON: It seems to me your argument boils down to appoint good judges and you'll have fewer of these doubts.
GERTNER: Well, I don't think it's only good judges. I do think that the issue is a complicated one. It has to do with social attitudes. It has to do with public education. It has to do with employment. I mean, I think that we have to ask the question of what works to stop the crime. What happens here is we wind up with the easiest solution, and the past 30 years have made it clear that that is not the best solution. In fact, what it has done, particularly the drug mandatory minimums, is silenced and incarcerated a generation of African-American men. So before we walk down this road again, if we ever do, we have to ask what works.
SIMON: Nancy Gertner, retired federal judge and now professor of law at Harvard, thanks so much for being with us.
GERTNER: Thank you.
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